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based on the request and the surround-
ing circumstances, that the request is
frivolous and was made primarily to
delay collection.

§ 104.3 Termination of collection activ-
ity.

The head of an agency (or designee)
may terminate collection activity and
consider the agency’s file on the claim
closed under the following standards:

(a) Inability to collect any substantial
amount. Collection action may be ter-
minated on a claim when it becomes
clear that the Government cannot col-
lect or enforce collection of any signifi-
cant sum from the debtor, having due
regard for the judicial remedies avail-
able to the Government, the debtor’s
future financial prospects, and the ex-
emptions available to the debtor under
State and Federal law. In determining
the debtor’s inability to pay, the fol-
lowing factors, among others, may be
considered: Age and health of the debt-
or; present and potential income; in-
heritance prospects; the possibility
that assets have been concealed or im-
properly transferred by the debtor; the
availability of assets or income which
may be realized by enforced collection
proceedings.

(b) Inability to locate debtor. Collec-
tion action may be terminated on a
claim when the debtor cannot be lo-
cated, and either: (1) There is no secu-
rity remaining to be liquidated, or (2)
the applicable statute of limitations
has run and the prospects of collecting
by offset, notwithstanding the bar of
the statute of limitations, are too re-
mote to justify retention of the claim.

(c) Cost will exceed recovery. Collec-
tion action may be terminated on a
claim when it is likely that the cost of
further collection action will exceed
the amount recoverable thereby.

(d) Claim legally without merit. Collec-
tion action should be terminated im-
mediately on a claim whenever it is de-
termined that the claim is legally
without merit.

(e) Claim cannot be substantiated by
evidence. Collection action should be
terminated when it is determined that
the evidence necessary to prove the
claim cannot be produced or the nec-
essary witnesses are unavailable and

efforts to induce voluntary payment
are unavailing.

§ 104.4 Transfer of claims.
When an agency has doubt as to

whether collection action should be
suspended or terminated on a claim, it
may refer the claim to the General Ac-
counting Office for advice. When a sig-
nificant enforcement policy is involved
in reducing a statutory penalty or for-
feiture to judgment, or recovery of a
judgment is a prerequisite to the impo-
sition of administrative sanctions,
such as the suspension or revocation of
a license or the privilege of participat-
ing in a Government sponsored pro-
gram, an agency may refer such a
claim for litigation even though termi-
nation of collection activity might
otherwise be given consideration under
§ 104.3 (a) or (c). Claims on which an
agency holds a judgment by assign-
ment or otherwise will be referred to
the Department of Justice for further
action if renewal of the judgment lien
or enforced collection proceedings are
justified under the criteria discussed in
this part, unless the agency concerned
has statutory authority for handling
its own litigation.

PART 105—REFERRALS TO
DEPARTMENT OF JUSTICE OR GAO

Sec.
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partment of Justice.
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AUTHORITY: 31 U.S.C. 3711.
SOURCE: 49 FR 8904, Mar. 9, 1984, unless oth-

erwise noted.

§ 105.1 Prompt referral.
(a) Except as provided in paragraphs

(b) and (c) of this section, claims on
which aggressive collection action has
been taken in accordance with part 102
of this chapter and which cannot be
compromised, or on which collection
action cannot be suspended or termi-
nated, in accordance with parts 103 and
104 of this chapter, shall be promptly
referred to the Department of Justice
for litigation. Claims for which the
gross original amount is over $100,000
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shall be referred to the Commercial
Litigation Branch, Civil Division, De-
partment of Justice, Washington, D.C.
20530. Claims for which the gross origi-
nal amount is $100,000 or less shall be
referred to the U.S. Attorney in whose
judicial district the debtor can be
found. Referrals should be made as
early as possible, consistent with ag-
gressive agency collection action and
the observance of the regulations con-
tained in this chapter, and in any
event, well within the period for bring-
ing a timely suit against the debtor.
Ordinarily, referrals should be made
within one year of the agency’s final
determination of the fact and the
amount of the debt.

(b) Claims arising from audit excep-
tions taken by the General Accounting
Office to payments made by agencies
must be referred to the General Ac-
counting Office for review and approval
prior to referral to the Department of
Justice for litigation, unless the agen-
cy concerned has been granted an ex-
ception by the General Accounting Of-
fice.

(c) When the merits of the Govern-
ment’s claim, the amount owed on the
claim, or the propriety of acceptance of
a proposed compromise, suspension, or
termination are in doubt, the agency
concerned should refer the matter to
the General Accounting Office for reso-
lution and instructions prior to pro-
ceeding with collection action and/or
referral to the Department of Justice
for litigation.

(d) Once a claim has been referred to
GAO or to the Department of Justice
pursuant to this section, the referring
agency shall refrain from having any
contact with the debtor and shall di-
rect the debtor to GAO or the Depart-
ment of Justice, as appropriate, when
questions concerning the claim are
raised by the debtor. GAO or the De-
partment of Justice, as appropriate,
shall be immediately notified by the
referring agency of any payments
which are received from the debtor sub-
sequent to referral of a claim under
this section.

§ 105.2 Claims collection litigation re-
port.

(a) Unless an exception has been
granted by the Department of Justice

in consultation with the General Ac-
counting Office, the Claims Collection
Litigation Report (CCLR), which was
officially implemented by the General
Accounting Office on January 20, 1983,
shall be used with all referrals of ad-
ministratively uncollectible claims
made pursuant to § 105.1. As required by
the CCLR, the following information
shall be included.

(1) Report of prior collection actions. A
checklist or brief summary of the ac-
tions previously taken to collect or
compromise the claim will be for-
warded with the claim upon its refer-
ral. If any of the administrative collec-
tion actions enumerated in part 102 of
this chapter have been omitted, the
reason for their omission must be pro-
vided. GAO, the U.S. Attorney, or the
Civil Division of the Department of
Justice may return claims at their op-
tion when there is insufficient jus-
tification for the omission of one or
more of the administrative collection
actions enumerated in part 102 of this
chapter.

(2) Current address of debtor. The cur-
rent address of the debtor, or the name
and address of the agent for a corpora-
tion upon whom service may be made
shall be provided. Reasonable and ap-
propriate steps will be taken to locate
missing parties in all cases. Referrals
to the Department of Justice for the
institution of foreclosure or other pro-
ceedings, in which the current address
of any party is unknown, will be ac-
companied by a listing of the prior
known addresses of such party and a
statement of the steps taken to locate
that party.

(3) Credit data. Reasonably current
credit data indicating that there is a
reasonable prospect of effecting en-
forced collection from the debtor, hav-
ing due regard for the exemptions
available to the debtor under State and
Federal law and the judicial remedies
available to the Government, shall be
included.

(i) Such credit data may take the
form of:

(A) A commercial credit report;
(B) An agency investigative report

showing the debtor’s assets, liabilities,
income, and expenses;
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(C) The individual debtor’s own fi-
nancial statement executed under pen-
alty of perjury reflecting the debtor’s
assets, liabilities, income, and ex-
penses; or

(D) An audited balance sheet of a cor-
porate debtor.

(ii) Such credit data may be omitted
if:

(A) A surety bond is available in an
amount sufficient to satisfy the claim
in full;

(B) The forced sale value of the secu-
rity available for application to the
Government’s claim is sufficient to
satisfy the claim in full;

(C) The referring agency wishes to
liquidate loan collateral through judi-
cial foreclosure but does not desire a
deficiency judgment;

(D) The debtor is in bankruptcy or
receivership;

(E) The debtor’s liability to the Gov-
ernment is fully covered by insurance,
in which case the agency will furnish
such information as it can develop con-
cerning the identity and address of the
insurer and the type and amount of in-
surance coverage; or

(F) The nature of the debtor is such
that credit data is not normally avail-
able or cannot reasonably be obtained,
for example, a unit of State or local
government.

(b) Agencies shall also use the CCLR
when referring claims to the Depart-
ment of Justice in order to obtain the
approval of that Department with re-
spect to compromise, suspension, or

termination, as required by §§ 103.1(b)
and 104.1(b).

§ 105.3 Preservation of evidence.
Care will be taken to preserve all

files, records, and exhibits on claims
referred or to be referred to the Depart-
ment of Justice for litigation. Under no
circumstances should original docu-
ments be sent to the Department of
Justice or to the U.S. Attorney with-
out specific prior approval to do so.
Copies of relevant documents should be
sent whenever necessary.

§ 105.4 Minimum amount of referrals
to Department of Justice.

Agencies will not refer claims of less
than $600, exclusive of interest, pen-
alties, and administrative costs, for
litigation unless: (a) Referral is impor-
tant to a significant enforcement pol-
icy, or (b) the debtor not only has the
clear ability to pay the claim but the
Government can effectively enforce
payment, having due regard for the ex-
emptions available to the debtor under
State and Federal law and the judicial
remedies available to the Government.

§ 105.5 Preliminary referrals to GAO.
Preliminary referrals of claims to

the General Accounting Office, as re-
quired by § 105.1(b) and (c), will be in
accordance with instructions, includ-
ing monetary limitations, contained in
the General Accounting Office Policy
and Procedures Manual for Guidance of
Federal Agencies, and the provisions of
§§ 105.2 and 105.3 of this part.
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